U.S. Depavtment of Justice

Office of Legislative Affairs

Office of the Assisbmt Attrericy Gengral Waskington, D.C. 20530
December 22, 2006

The Honorable Patrick Leahy
United States Senate
Washington, D.C. 20510-6275

Dear Senator Leahy:;

This is in responze to your November 16, 2006, letter requesting docurents and
information regarding the CIA’s detention progtam. As you know, on September 6, 2006, the
President announced to the Nation that the CIA secretly held and questioned several high-level al
Qaeda terrorists outside of the United States. See Address of the President, East Room, White
House (Sept. 6, 2006). These dangerous individuals included the key architects of the September
11th attacks, the armed assault on the U.S.S. Cole, and the hombings of our cmbassies in Kenya
and Tanzania—all barbaric acts that cost many American lives. As the President explained,
these men possessed “unparalleied knowledge about terrorist networks and their plans for new
attacks.” Jd. Avoiding the next terrorist attack, and saving American lives, depended on
learning what these terrorists knew. And, thankfially, as the President stated on September 6th,
information ebtained through questioning of these men has helped detect and prevent terrorist
plots of potentially catastrophic proportions.

In his address to the Nation, the President acknowledged the existence of the CIA
program, but there are many details about the program that he did not, and could not, share
publicly. One example is the specific interrogation techniques that were authorized for use on
these high-valug terrorists. As the President explained, to disclose that sensitive operational
information would be to “help the terrorists learn how to resist questioning, and to keop
information from us that we need to prevent new attacks on our country.” Id, Al Qaeda secks
information on our interrogation techniques—their methods and their limits—and trains its
operatives to rosist them. We must avoid assisting their effort,

Your letter sccks documents and information concerning extremely sensitive operational
details about the CIA program, including the specific interrogation techniques employed n the
CIA program. The Department of Justice is not in a position to disclose such documents and
information. The Department remains willing fo share our views on many of the legal issues
addressed in your letter, either on a formal or an informal basis. As you know, in recent months,
the Attorney General and senior Department officials have appeared before the Judiciary
Committee to discuss many of the legal issues presented by the War on Tervor, including the
standards governing the treatment of unlawful enemy combatants under domestic and
international law. We remain committed to continuing these discussions in the future, 8o as to



provide the Committee with the information it needs to conduet its oversight responsibilities.
We must do 50, however, in & manner that protects classified information and the confidentiality
of legal advice and internal deliberations within the Executive Branch.

With respect to classified information, the National Security Act of 1947 provides that
the President will take steps to keep Congress “fully and cumrently informed” of U.S. intelligence
programs. 50 U.S.C. § 413, The longstanding agreement between the Executive Branch and
Congress has been that it is the congressional intelligence committees that receive operational
information concerning highly classified intelligence programs. With tegard to the CIA
program, the Executive Branch has acted pursuant to this arrangement to brief those committees,
as well as the majority and minority leadership in the Housc and Senats. Beyond these efforts,
which are designed to protect classified information consistent with the Administration’s need to
keep Congress fully and currently fuformed, we cannot further disclose highly classified
documents relating to the CIA program.

In addition, your letter seeks legal advice of the Department’s Office of Legal Counsel
("OLC") conceming the CIA program. As the President explained to the Nation on September
6th, the Department of Justice “has reviewed the authorized methods [of the CIA interrogation
program] extenslvely and determined them to be lawful.” Address of the President, East Room,
White House (Sept. 6, 2006), This legal advice has been a comerstone of the CIA’s commitment
to comply with all legal requirements applicable to its detention and interrogation program. I
must reiterate, however, the Department’s longstanding practice that non-public OLC cpinions
and memoranda involving such sensitive and confidential advice are not disclosed outside the
Executive Branch. OLC opinions, as a general marter, consist of confidential legal advice,
analysis, conchisions, and recormmendations for the consideration of senior Administration
decisionmakers. If such OLC opinions were subject to disclosure, the candor of that legal advice
would inevitably suffer and, separately, Executive Branch officials would be less likely to scek
it. It is crucial to informed Executive Branch decisionmaking, and proxoting complisnce with
all applicable legal requirements, that the confidentiality of this advice be preserved.

As your letter notes, the United States Government has acknowledged the existence of
twa documents relating to the CIA’s detention program in Freedom of Information Act (“FOIA™)
litigation pending in the Southern District of New York, See ACLU v. Departnent of Defense,
No. 04 Civ, 4151. Although the Government revealed the existence of two responsive
docurnents, as well as the sender and recipient of each, the Government did not—and will not—
disclose thase docurnents in that litigation, a8 it is entifled to withhold them pursuant to FOIA
exemptions for classified material, a5 well as the deliberative process and attorney-client
privileges. 5 U.S.C. §§ 552(b)(1), (3), (5). For similar reasons, the Department of Yustice cannot
disclose thess documents here.

In particular, we are not able to disclose the memorandum from the President to the
Director of the CIA, as that document contains classified operational details concerning the CTA
program. We also arc not in a position to disclose the classified August 2002 OLC
memorandum thit you request, because that memorandurm includes analysis of classified
interrogation techniques and is confidential legal advica. We can provide you, and [ have
attached here, a copy of the published OLC opinion that currently provides the controlling legal



interpretation of the anti-torture statute within the Executive Branch, See Memorandum for the
Deputy Attorney General from Daniel Levin, Acting Assistant Attorney Geneoral, Office of Legal
Counsel, Legal Standards Applicable under 18 U.5.C. §§ 2340-23404 (Dec. 30, 2004) (“Levin
Memorandum”). That memorandum identifies a number of disagreements with the earlicr
analysis contained in the now public, although withdrawn, memorandum by Jay Bybee on the
same subject. See Memorandum for Alberto R. Gonzales, Counsel to the President, from Jay S,
Bybee, Assistant Attorney General, Office of Legal Counsel, Standards of Conduct for
Interrogation under 18 U.S.C, §§ 2340-23404 (Aug. 1, 2002). The Levin Memorandum does
make clear, however, that these differences did not require a change in the conclusions of any
carlier OLC opinion addressing specific interrogation techniques. See Levin Memorandum,
supra, at n.8.

Your letter also requests docurnents relating to investigations #ad/or reviews conducted
by the Departinent of Justice into detainee abuse. There are several publicly available
documents regarding United States Government investigations into the activities at Abu Ghraib
prison and clsewhere. See, e.g., Final Report of the Independent Panel to Review DoD Detention
Operations, James R. Schlesinger, Chairman (Aug. 24, 2004); AR 15-6 Investigation of ths Abu
Ghraib Prison and the 205th Military Intelligence Brigade by Major General George R, Fay and
Lieutenant General Anthony R. Jones (Aug. 2004). In addition, the Department’s Office of
Inspector General is reviewing FBY employees’ observations and actions regarding alleged abuse
of detainees at Guantanamo Bay, Abu Ghraib prison, and other venues controlled by the U.S.

With respect to criminal investigations, it is Department of Justice policy not to comment
on investigations that are either pending or kave not resulted in an indictment, The Department
of Defense has primary jurisdiction over shuses at Abu Ghraib and has initiated numerous
prosecutions by court-martial. The Department of Justice did bring charges against a contractor
for the Central Intelligence Agency for prisoner abuse in Afghanistan, see United States v.
Passaro, 3:04-CR-211-1 (E.D.N.C.), and the contractor was convicted of thoss charges on
August 18, 2006, Thave atlached 3 copy of that indictment for your reference.

Although longstanding principles prevent me from providing the classified and privileged
mateyjals that you have requested, let me emphasize that the Department of Justice remains
committed to working with you to provide the Judiciary Committee with the information it needs
to fulfill ita oversight responsibilities in the next Congress.

Sincerely,

James H. Clinger

Acting Assistant Attorey General
Brclosures
cct The Honorable Arlem Specter

Chairman



U.S. Department of Justice
Office of Legal Counsel
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" Office of the Assistant Attorney General Washington, D.C, 20530
December 30, 2004

MEMORANDUM FOR JAMES B. COMEY
DEPUTY ATTORNEY GENERAL

Re: Legal Standards Applicable Under 18 U.S.C, §§ 2340-23404

. Torture is abhorrent both to American law and values and to international norms. This
wnivetsal repudiation of torture is reflected in our criminal law, for cxample, 18 U.S.C. §§ 2340

(the “CAT")"; customary intemational law’; centuries of Anglo-American law®; and the
longstanding policy of the United States, repeatedly and recently reaffitmed by the Pregident ¢

23404 (Aug. 1, 2002) ("August 2002 Memorandum™). The August 2002 Memorandum also
addressed a number of issues beyond interprotation of those statutory provisions, including the
President’s Cornmander-in-Chief power, and various defenses that might be asserted io avoid
potentia] Liability under sections 2340-2340A., See id at 31-46,

Questions have since been raised, both by this Office and by others, about the

' GumanﬂonAguinstTorMcandOthnCmeLlnhmnorDegmdﬁxg tment or Punishment, Dee. 10,
1984, S, Treaty Doc. No. 100-20, 1465 UNT.S. 85, Ses alro, e.g., Intermational Covenant an Civil and Politica]
Rights, Dev, 16, 1966, 999 U.N.TS. 171.

" * Ithas been suggested that the probibition against totture hias achieved the status of fus cogens (Le., 8
peremptory novm) under international law, Ses, €.8., Siderman de Blake v. Républic of Argentina, 963 F.2d 635, 714
(%th Cix. 1992); Regina v. Bow Street Metro, Stpendiary Magtsirate Ex Parte Pinochet Ugarte (Mo. 3), [2000] 1 AC
147, 198; see also Restatement (Third) of Foreign Relfations Law of the United States § 702 reportms® note 5,

* See generally John H. Langbein, Tormure and the Law of Proof: Europs and Engiand in the Ancien Régime
Qo). : _ -

! See, ¢3., Statement on United Nations TInternationa Day in Support of Victims of Torture, 40 Weekly Conp.
Pres. Doc. 1167 (July 5, 2004) (“Freedom from torture is an malienable hutnan right , . , .*); Statement an United
Nations Intemational Day in Support of Victims of Toswre, 39 Weekly Cormp. Pres. Doc, 824 (June 30, 2003)
("Torture anywhere is an affront to human dignity everywhere,™); se2 also Lotter of Tramsmittal from President
Ronald Reagan to the Senate (May 20, 1988), in Message from the President of the United States Transmitring the
Convention Against Torture and Other Cruel, Infuman or ng Treatment or Puniskment, S. Treaty Doc, No.
100-20, at iii (1988) (“Ratification of fhe Canvention by the Uniited States will clearly express United States
Spposition to torture, an abhorrent practice nafortunately stll prevalent in the world today.™).



appropriateness and relovance of the o wory discussion in the August 2002 Memorandum,
and also about various aspects of the statutory analysis, in particular the statement that "severe”
pain under the statute was limited o pain “equivalent in intensity to the pain accompanying
serious physical injury, such as organ failure, impairment of bodily function, or even death ™ 74

This memorandum supersedes the August 2002 Memorandum in its entirety.* Because
the disoussion in that memorandum couceming the President’s Commander-in-Chief power and
the potential defenses to liability was—and remains—unnecessary, it has been eliminated from
the analysis that follows. Consideration of the bounds of any such authority would be '
inconsistent with the President’s unequivocel dircctive that United States personnel not engage in

We have also modified in some important respects our analysis of the legal standards
applicable under 18 U,8.C, §§ 2340-2340A. For example, we disagree with statements in the
Angust 2002 Memorandum limiting “severe” pain under the statute to “excruciating and
agonizing™ pain, id, at 19, or to Pain “equivalent in intensity to the pain accampanying serious
physical injury, such as organ fail impairment of bodily function, or even death,” id. at 1.
There are additional arcas where we disagres with or modify the analysis in the August 2002
Memoranduim, as identified in the discussion below.*

- The Criminal Division of the Department of Justice has reviewed this memorandym and
concurs in the analysis set forth below.

* See, e.g., Anthony Lewis, Making Torture Legal, N.Y. Rev. of Books, July L5, 2004; R, Jeffrey Stmith, Skin
Legal Grounds for Torture Memos, Wash, Fost, July 4, 2004, at A12: Rathleen Clark & Julic Metus, Tarpuring the
Law; :ﬁs.lum'osﬂsparmm'skgal Confartions on Interrogation, Wash. Fost; June 20, 2004, at B3; Derek Jinks &
David Sloss, Is the President Bound by the Geneva Conventions?, 90 Cornell L. Rov., 97 (2004),

' While we have ideatifiod various disagreements with the August 2002 Memorundura, we have reviewed this
Offices prior opinlons addrcesinglsmsmhnng lneatmsntufdminoesanddomtbaﬁevelhatan}-nfthei:
mnchslmwonldhediﬂemntmdumesmldudssetfmhinﬂﬂsmnd:m



death or imprisoned for any lerm of years or for life.™ Section 2340(1) defines “torture” as “an
act commiitted by & person acting under the color of law specifically intended to inflict severe
physical or mental pain or suffering (other than pain or suffering incidental to lawful sanctions)

* Section 2340A provides in fll:

(2) Offense. —Whoever outside the Uglied Statcs commits or attepts 6 commit fornoe shal|
mmwmﬁmmmmmmmmmm.mm mdifdeaﬂlmsyllstomy
mﬁmcon@umﬁbiﬁbytﬁss%wﬁm:hﬂ&puﬂshﬁbydumorimpﬁmed&r
any tean of years or for lifs.

(b} Jurisdiction.—There is furisdiction over the activity prohibited in subsection (a) if—
(l)&elﬂcgeduf&nduisamﬁonﬂofﬂ:ewwd&m;or -
(2)&1ullegndoﬁ¢ndzrlspumin the United States, irrespective of the nationality of

the victim or alleged offender.

- (c) Cnmpincy.—hpersnnwhncmpiruﬁowhmﬁlanoﬁ’ame wader this section shail be
mbjwtmﬂnesannpemlﬁes(oﬂ:uﬂ:m'ﬂupmhynfdud:)asﬁwpmalﬁe:pmm‘bedfw&e
offense, the commission of which was the object of the conspimoy.

18 US.C, § 2340A (2000).
*® Soction 2340 provides in full:
Ay used in this chapter—

(1) “farture™ means an act commitied by a person: acting under color of law specifically
Mhhﬂiamphyﬁwlqrmmlpainmmﬁﬁng(m&mwhmmﬂuing
incidentat to lawful sanctions) mmmmmmmﬁodyurphyﬁcal canirol;

. ’ a)"nmmpammmwmmmwmmmwwmﬁg
from-—

(A) the infextional hﬂbﬁmwﬂnutmﬁhﬂiﬂimof&evmphpicaﬁﬁnwmﬁing; )

(B) the adminiatration o application, orﬂareamnadndnﬁniatnﬁnnorappﬁmﬁon. of
mind-altering substunces ar other proceduzes ¢rlculzted to'disrupt profoundly the samses or
ﬂ‘emmﬁm r 4

(C) the threat of imminent death; or '

(D) the threar that snothst pesson will imminently bo mbjected tg death, severe physical
pahmnd!uhg,urthelﬁhiniq&aﬁmwappﬁuﬁmofnﬂn¢ﬂhﬂugmbmmorm
Procodures caleulated to disrupt profoundly the ssusos or personality; and

(3) “United States™ means the several States of the United States, the District of Colurmbia,
and the conmonwealths, tervitories, and possessions of the United Statey,

18 U.S.C. § 2340 (as arocuded by Pub. L. No. 108375, 118 Stet. 1811 (2004)).



In interpreting these provisions, we note that Congress may have adopted a statutory
definition of “torture™ that differs from certain colloquial uses of the term. Cf Caderv. Bylger,

conditions] might be described as torturous. The fact remains, however, that the only relevant
definition of ‘torture’ is the definition contained in [the) CAT. . . ). We must, of course, give
cffect to the statite as enacted by Congress, "

Congress entacted sections 2340-23404 to catry out the United States® obligations under
tho CAT. See FLR. Conf. Rep. No. 103-482, st 229 (1994). The CAT, among other things

ans. 2, 4-5, Sections 2340-2340A satisfy that requirement with respect to acts committed
outside the United States.” Conduey constituting “torture” occurring within the United States
was—and remains—prohibited by various other federal and state criminal statutes that we do not
discuss here.

The CAT defines “torture” 5o as to require the intentional infliction of “severe pain or
suffering, whether physical or menta) * Atticle 1{1) of the CAT provides;

For the purposes of this Convention, the term “torture” means any act by which
severe pain or suffering, whether Phyzical or mental, is intentionally inflicted on a
person for such purposes asobtainingﬁmuhimorathirdpmpninformaﬁonora
con&ssion,pmﬂshinghimﬁ)rmactheorathizﬂpmhascomnitwdoris
suspected of having committed, or intimidating or coereing him or & third person,

The Senate attached the following undorstanding to its resolution of advice and consent
to ratification of the CAT: ' '

The United States understands that, in order to constitute torture, an act must be
specifically intended te inflict severe physical or mental pain or suffering and that
mental pain or suffering refers to prolonged mental hanm cansed by or resulting
from (1) the intentiona! infliction or threatened infliction of severe physical pain

i CongmsJhﬂmdmemrﬁmddmmhuﬂhﬁdaﬂmmmﬁdhg&a(ﬁupmhﬂﬁﬁmappﬁﬂ only
"+ to conduct oucurring “outside the United Sta "lﬁUB.C.gMA(a),whichiaummﬂydaﬁnedlnmmtctn .
mean outside “the zeveral States of the UﬁudShtea,mcDisMﬂquohnnbumdﬂlecomwealths. terTiteries,
tnd possessions of the United States.” Jd § 234009).



or suffering; (2) the administration or application, or threatened administration or
application, of mind altering substances or other procedures calculsted to disrupt
profoundly the senses or the personality; (3) the threat of imminent death; or

(4) the threat that another person will imominently be subjected to death, sevare

S. Bxec. Rep. No. 101-30, at 36 (1990), This understanding was deposited with the U.S,
instrument of ratification, see 1830 UNT.S. 320 (Oct. 21, 1994), and thug defines the scope of
the United States’ obligations under the treaty, See Relevance of Senate Ratification History 1o
Treaty huerpreiation, 11 Op. O.L.C. 28, 32-33 (1987). The crimina] prohibition against tortwre
that Congress codified in 18 U.5.C, §§ 2340-2340A generally tracks the prohibition in the CAT,
subject to the U.S. understanding, , '

II.
Under the langnage adopted by Congress in sections 2340-2340A, to constitute “torture,™

the conduct in question must have been “specifically intended to inflict severs physical or mental
pain or suffering.” ¥n the discussion that follows, we will separately consider each of the
principal components of this key phrase: (1) the meaning of “severe”; (2) the meaning of
“scvere physical pain or suffering”; (3) the meaning of “severe mental pain or saffering™; angd
(4) the meaning of “specifically intended ™ .

(1) The meaning of “sevare, ™

Because the statute does not defing “severs,” “we canstrue [the] term in aceordance with
its ordinary or natural teaning.” FDICv, Meyer, S10U.S, 471, 476 (1994). The common
understanding of the term “torture” and the context in which the statotc was enacted also inform
our analysis.

Dictionaries define “severe” (often conjoined with “pain”) to mean “extremely violent or
intenss: severe pain.” American Herftage Dictionary of the Bnglish Language 1653 (3ded.
1992); see also XV Oxford English Dictionary 101 (2d ed. 1989) (““Of pain, suffcring, loss, or
the like: Grievous, extreme” and “Of circumstances . , + : Hard to sustain or endure™),

mtaﬂwbodynrmdmpmh,toexnctamqﬁsﬁonur or to obtain sadistic pleistre is
8dded); Webster’s Third New International Dictionary of the English Language tUnabrideed 2414 (2002) (defining
“m:m"u“ﬂ:einﬂ:mmofmwwafu(as&ombunmg, to OF COCITe sothoone”)

This interpretation ia also cansistent with the history of torture. See generally the descriptions in Lord
Hope's lacture, Torture, University of Bassx/Clifford Chance Lecture 7-8 {Jan. 28, 204), and in Professor
Langbein‘a book, wm&mq‘mmmmmu the Ancien Régime, We eaphatically are
: mtwmmmwmmpwmmwmmw'mmﬁmmm

5



The statute, moreover, was intended to implement the United States® oblig'atiom under
the CAT, which, as guoted above, defines as “torture” acts that inflict “severe pain or suffering”
on a person. CAT art. 1(1). Asthe Senate Forexp Relations Committes cxplained in its report

The [CAT] sceks to define “torture” in a relatively limited fashion, corresponding
to the common understanding of torture s an extreme practioe which is

++ . The term “torture,” in United States and: international usage, is usually
rescrved for extreme, deliberate and unusually cru¢l practices, for example,
sustained systematic beating, application of electric currents to sensitive parts of
the body, and tying up or hanging in positions that cause extreme pain.

S. Exec. Rep. No. 101-30 at 13-14. See also David P, Stewart, The Torture Convention and the
Reception of International Criminal Law Within the United States, 15 Nova L. Rev, 449, 455
(1991) ("By stressing the extreme nature of torture, . . . [the] definition [of torture in the CAT]
describes a relatively limited set of circumstances likely to be illegal under most, if not all,
domestic legal systems,”), o

Further, the CAT distinguishes between torture and “other acts of cruel, inhyman o
degrading treatment or punishment which do not amount to torture a5 defined in article 1.” CAT
art. 16. The CAT thus treats torfure as an “extreme form” of cruel, inbuman, or degrading
treatment. See 8. Exec. Rep. No, 101-30 at 6, 13; see aiso J, Herman Burgers & Hans Danelius,
The United Nations Convention Against Torture: A Handbook on the Convention Against
Torture and Other Cruel, Infhuman or Degrading Treatment or Punishment 30 (1988) (“CAT
Handbook™) (noting that Articlc 16 implies “that torture is the gravest form of [oruel, inhuman,
or degrading] treatment [or) punishment”y (emphasis added); Malcoim D, Evangs, Getting to
Grips with Torture, 51 nt"l & Comp. L.Q. 365, 369 (2002) (The CAT “formalises a distinction
between torture on the one hang and inhuman and degrading treatinent on the other by aftributing
different legal consequences to them™)." The Setiate Foreign Relations Commities emphasized

2340A. But the histotical understanding of “tozture™ is relevant o interpreting Congress’s intent, Gf Morissette v.
United Me._t. 342 US 245, 263 (1952). '

Y This approach—~distinguishing tarture from lesser forms of cruel, inboman, or degrading treatment—is
consistent with other interrtational law sourges, The CAT’s predecessor, the UN. Torture Decliration; defined
tortlits a3 “an aggravated and deliberate form of crucl, intiman or degrading treatruent or >
D@uﬁmmhmdem&mBmMjwwmmmmahhmﬂ

treatment or punishment."); Evans, Getting o Grips with Torture, 51 1nt*] & Comp. L.Q. &t 370 ({TJhe ECHR
+ organs have adopted ., _a Wﬂul'appmach...,wmichismaswmpdsingthwmteehm.m
r@ruwmamyﬂﬁmofsniomhwhbhmmpmmlwlyﬁomm of ill-treatment which are



thig point in its report recommending that the Senate consent to ratification of the CAT. See

S. Exec. Rep, No. 101-30 at 13 (“*Torture’ is thus to be distinguished from lesser forms of cruel,
inhuman, or degraiding treatment or punishment, which are to be deplored and prevented, but are
not so universally and categorically condemned as to wargant the severe legal consequences that
the Conveution provides in the case oftorture. , . . The requircment that torture be an extreme

Representations made to the Senate by Executive Branch officials when the Senate was
considering the CAT are also relevant in interpreting the CAT’s torture Pprohibition—which
. sections 2340-2340A implement. Mark Richard, 2 Deputy Assistant Attorney General in the
Ciiminal Division; testified that “[tjorture is understood 1o be that batbaric cruelty which lies at

Before the Senate Comm, on Foreign Relations, 101st Cong. 16 (1990) (*CAT Hearing™
(prepared statement), The Senate Forcign Relations Committes also understood torture to be
Iimited in just this way, SeeS. Exec. Rep. No. 101-30 at 6 {noting that “TfJor an a¢t to be
“torture,” it must be an extreme form of cruel andmhuman treatment, causing severe pain and

Convention “on torture rather than on other relatively less abhorrent practices.” Letter of
Submittal from George P, Shultz, Secretary of State, to President Ronald Reagan (May 10,
1988), in 8. Treaty Doc. No, 100-20 at V; see also S. Bxec, Rep, No. 101-30 at 2.3 (*The United -
States” helped to focus the Convention “on torture rather thag other less abhorrent practices.™),
-Such statements are probative of treaty’s meaning. See 11 Qp, O.L.C. af 35 -36.

singled cut as corrying a spechl.sﬁﬂu,whﬁhdisﬁnguishesitﬁ'omoﬂwrfmsofﬂ!-mmﬂ. Jee alvg CAT
- Hondbook at 115-17 (discuseing the Buropean Court of Human Rights (“ECHR™) decision in frelznd v. United
Kingdom, 25 Bur. Ct. HR_ (per. A} (I1978) (conoluding that the cumbimdmufwnll—stnding.hooding,wlﬁwﬁon
to olse, dcpdvaﬁmofslcep.mddcpdvaﬁmoffmdanddﬁnkmm&umdinhmordegmding kreztinent but not
tormmdertheﬂlnopﬂnf:omutim)). G\mdmiiedbyiheEGlIR.sgb&equmwfrdandhwewnﬁmedm
view tarture ua ait agpravalad form of inhngian treatment. Ses, e.g.; Aktzs v, Turkey, No. 24351/94 4313 (ECHLR.
-2003); Akkoa v. Turkeey, Nos. 22047193 & 22948/03 V11S(E.CHR. 2000); Kaya v. Turkey, No. 22535/93 1117
(E.CHR 2000). -

The Yaternational Criminal Tribunal for the Fogmer Yugoslavia (“ICTY™) likewise congiders “torture” as a
category of conduct more severs than “inhnmars teatmenl.” See, e.g., Prosecuior v, Delalic, IT-96-21, Trial
Chamber Judgment 7 542 (CTY Nov. 16, 1998) ¢{Tnhuman treatment is treatment which deliberatoly catges .
suimmwwu)phyﬁcdmﬁmingmtﬁnssmwﬂnsem menia] aod physical suifering required for the
offenco of torture, ™). ) '



Although Congress defined “torture” under sections 2340-23404 to require conduct
specifically intended to cause “severe” pain or suffering, we do not believe Congress intended to
reach only conduct involving “excruciating and agonizing” pain or suffering. Although there is
some support for this formulation in the ratification history of the CAT,% 5 proposed express .
undorstanding to that effect' was “criticized for setting too high & threshold of pain,” S, Bxec.
Rep. No. 101-30 at 9, and was not adopted. We are not aware of any evidence suggesting that
the standard was raised in the statute and we do not believe that it was."

Drawing distinctions arnong gradations of pain (for example, severe, mild, maderate,
substantial, extreme, intense, excruciating, or agonizing) is obviously not an easy task, especially
given the Jack of any precise, objective scientific criteria for measuring pain." We are, however,

¥ Deputy Assistant Auomey General Mark Richard tegtified: “TThe essence of tortuxe” i3 treatment that
inflicts “excruciating aud agonizing physical pain." CAT Hearing st 16 (prepared statement).

. ' See 5. Treaty Do, No. 100-20 at 45 ("The United States undesstands that, in oxder to constitute torture, an
act st be a deliberate and mlwlamdaclofanextmmnlyawland nhwmsn gature, specifically intended to in fliet
excruciating and genizing physical O meatal pain or suffering.”),

" Tbus, we do not agree vﬁd:ﬂnmmuwntinthahugmtzoonmandumﬂut‘it]kamgm

. admoinistration’s understanding that the pain be ‘exerucisting and agonizing’ is in subatance not different fom the
Bushadn:inisu-aﬁnn'spmposalmubepahmlbem" August 2002 Memorandum at 19, Although the
mmmqummMMdhhmMmM's understending, we believe
ﬂ;aincmmnu:aga“emﬂmiuﬁngandagorﬁzingf'pamt understood to be more intense than “severe™ pain,

seealo id. at 5-6, 13, 45, We do not agree with those statmpents. Those other statutes define an "emergency
raedical cendition,” purposes of providing health benefits, as “a condition manifesting iself by acute symptoms
ofsuﬂichmkvm(hcmmuvmmh)"mhﬂutmmldmumbly expect that the absence of immediate
medivzl care might result in desth, organ failure or inpeirmong of bodily function See, a.g., 8 U.5.C. § 1369
(2000); 42 US.C. § 13950-22(d)(3)(B) (2000); i, § 1395dd(e) (2000). - They do not define “severe pain™ even in
mtw-ﬁmmtmm(mm.meynseﬁum ication of an “emerpency medical condition™), aud they do not

" Despite extensive efforts to dmlopabjecﬁ\{euimmrmeawrm'gpain, there iz 1o clear, objective,
consistent measurement. As ane publication explaina: i '

i hacmﬂmaubjmwphmunﬁm:mbaofdmnuiom—hwm
quality, time conrse, impact, mdpmmlmnhg—ﬂmmuﬂquelymmmdbymh :
indivfduﬂmd.thm,mmlybemdindimﬂy. Pain iy a subjective experience and there is
no way to abfectively quansify it. Censequeatly, asgessmenk of 1 patient's pain depends on the
paﬁmfsmcmhﬁmmwwbdnﬁmﬂ. Given pain®s complexity, one tiust'
mm@yihmmﬁc(mw)mmmmﬂmpaﬁm‘wds,mﬂmdu, coping effarts,
mnmmpmofﬁnﬁlymmmm@ntofpahmﬁwﬁvw.



aided in this tagk by judicial interpretations of the Torture Victims Protection Act (“TVPA™), 28
U.S.C. § 1350 nots (2000). The TVPA, also enacted to implement the CAT, provides a sivil
remedy to victims of torture. The TVPA defies “torture™ to include:

suspected of having committed, intimidating or coercing that individual or a third
person, or for any reason based on discrimination of any kind . . . .

28 US.C. § 1350 note, § 3(bX1) (emphases added), The emphasized language is similar to
section 2340°s “severe physical or mental pain or suffering"” As the Court of Appeals for the
District of Columbia Cirenit has explained; .

The severlty requirement is crucial to ensuring that the conduet proseribed by the
[CAT] and the TVPA is sufficiently extreme and outrageous to0 warrant the
universal condemnation that the term “torture™ both connotes and invokes, The
drafters of the [CAT), as well as the Reagan Administration that signed it, the
Bush Administration that subrmitted it to Congress, and the Scnate that ultimately

The critical issue is the degree of pai and suffering that the alloged
torturer intended to, and actually did, inflict upon the victim. The more intense,
Iasting, or heinous the agony, the more likoly it is to be torture. '

Price v. Socialist People's Libyan drab Jomahiriyg, 294 F.3d 82, 92-93 (D.C, Cir, 2002)
(citations omitted). That court concluded that a complaint that alleged beatings at the hands of
. police buf that did not provide details conceming “the soverity: of plaintifis’ alleged beatings,

+ including their frequency, duration, the parts of the body at which they were aimed, and the
Wwoapons used to carty them out,” did not suffice “to ensurs that (it] satistiied] the TVPA's
rigorous definition of torture.” Zd, at 93.. _

Tu Simpson v. Sacialist People's Libyan Arab Jamahiripa, 326 F.3d 230 (D.C. Cir, 2003),
the D.C. Circuit again cousidered the types of acts that constitute tortyre under the TVPA. -
ofinition. The plaintiff alleged, amoxng other things, that Libyan authorities had held her
incommunivado and threatened to kill her if she tried to leave, See id at 232, 234. The court
ackmowledged that “these alleged acts cerfainly reflect a bent toward crushty on the part of their

‘Denis C. Turk, Assess ke Person, Not Just the Patn, Pais: Clinical Updates, Sept. 1993 (cruplasts added), Thia
lack of claity furiber complicates the affort to defige “sevu-e"paino:suﬂ’qﬁng. .

: ¥ Section )(ZjnﬂbnTVPAdeﬁms“mutnlplhormﬁ'umg' " similarty to the way that section 2340(2
dbﬁnes“sevmi:nlpdnmmﬂhﬁng_' ) Y o



perpetrators,” but, reversing the district court, went on to hold that “they are not in themselves so
unusually cruel or sufficiently cxtreme and outragepus as to constifute torture within the meaning
of the [TVPAL" Id, at 234. Cases in which courts have found torture suggest the nature of the
¢xtreme conduct that falls within the Stalutory definition. See, e.g., Hilao v. Estate of Marcos,
103 F.3d 789, 790-91, 795 (9th Cir. 1996) (concluding that a course of conduct that included

other items; removal of testh with pliers; kicking in the face and 1ibs; breaking of bones and ribs

and dislocation of fingers; cutting a figure into the victim's forehead; hanging the victim and

beating him; extreme limitations of food and waler; and subjection to gamces of “Rusgian

" roulette,” constituted torture); Daliberti v, Republic of Irag, 146 F. Supp, 2d 13, 22-23 O.D.C.

2001) (entering default judgment against Iraq where plaintiffs alleged, emong other things,

threaty of “physical torture, such as cutting off . . | fingers, pulling out , ., . fingernzils,” and

electric shocks to the testicles); Cicippio v. Islamic Republic of Iran, 18 F, Supp. 2d 62, 64-66

(D.D.C. 1998) (concluding that a course of conduct that included frequent beatings, pistol
whipping, threats of imminent death, ¢lectric shocks, and attempts to force confessions by

" playing Russian roulette and pulling the trigger at each denial, constituted torture).

(2) The meaning of “severe physical pain or suffering. "

The statute provides a specific definition of “severe mental pain or suffering,” see 18
U.S.C. § 2340(2), but does not define the term “severe physical pain or suffering.” Although we
think the meaning of “severs physical pain” is relatively straightforward, the question remains
whether Congress intended to prohibit a category of “severe physical suffering” distinet from
“scvere physical pain.” We conclude that under some circumstances “severc phyzical suffering
mzy coustitute torture even if it does net involve “severe physical pain " Accordingly, to the
extent that the August 2002 Memorandum suggesicd that “severe physical suffecing” under the
statnte could in ne circumstances be distinet from “severe physical pain,” 1d, at 6 n.3; we do not

agree,

against interpreting 2 statute in such & manner as to render words surplusage. See, e.g., Duncan

- Exactly what is included in the concept of “severe physical suffering,” however, is
difficult to ascertain. We interpret the phrase in a statutory context where Congress expressly
distinguished “physical pain or suffering” from “mental pain or suftering.” Consequently, a

- soparate category of “physieal suffering” must inchade something other than any type of “mental
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pain or suffering.”™ Morcover, given that Congress precisely defined “mental pain or suffering”
in the statute, it is unlikely to have intended to undermine that cateful definition by including &
broad range of mental sensations in a “physical suffering” component of “physical pain or
suffering.” Consequently, “physical suffering” must be limited to adverse “physical” rather
than adversc “mental” sensations. ' )

Ths text of the stafute and the CAT, and their history, provide little concrete guidance as
to what Congress intended scparately to include as “severe physical suffering.” Indeed, the
record consistently refers to “ssvere Physical pain or suffering" (or, more often in the ratification

or Punishment, which appears in §, Treaty Do¢, No. 100-20 at 3, for example, repeatedly refers
to “pain and suffering.” See alyo §. Bxec, Rep, No. 101-30 at 6 (three uses of “pain and
suffeting”™); id, at 13 (cight uses of “pain and suffering); fd, at 14 (two uses of “pain and
suffering); id. at 35 (one use of “pain and suffering”). Conversely, the phrase “pain or
suffering” is used less frequently in the Senate report in disoussing (as opposed to quoting) the
CAT and the understandings under consideration, e.g., id. at 5-6 (one use of “pain or suffering”),
id, at 14 (fwo uses of “pain or suffering"); id. at 16 (two uses of “pain or suffering”), and, when
used, it is with no suggestion that it has any different meaning,

Althongh we conclude that inclusion of the words “or suffering” in “severe physical pain
or suffering” establishes that physical torture is not limited to “severe physical pain,” we also

n Commdmqueﬁuiﬁmoﬁwmﬁmmwwmmwmwmm
Scnsatons, See, e.g., American Hertiage Dictionary of the English Languagé at 1366 (“Of or relating (o the bady
distingnished Som the mind or spixit™); Oxford American Dictionary and Lanpusge Guide ut ‘7148 (“of or conceming
the body (physical exercive; physical edqueation)™),

* This is particelarly 5o given that, as Administration witnesses explaived, the limiting wndetstanding defining
mental pain or suffering was considered necessary to avoid problems of vaguencss. Ses, eg., CAT Hearing at 8, 10
(prepmdmmmfAbnhamSoﬁet, Legal Adviser, Department of State: “The Conveation's wording , , . is not
inaﬂmpectsnsmcimaswebeliwemny.... [B]ecmm[theCouvmﬁm]requiresmmbﬁshnentofcrﬁniml
penalties under our domestic hw.wmntpaypuﬁmhrmﬁmtoﬂnmcming and interpretation of jig
pmﬂ.riom,r-ipednllymnuniqgtheshhduﬂsbyWhinhlhoCanvmﬂonwﬂIbeappﬁeduamwofU.S.hw....
[W]epreparedneodiﬁedpmposaludﬁch._..ulariﬁcsthnduﬁniﬁonofmmlpainandsnfﬁﬂing.");idatﬁ-lﬁ
(pwp-rudsmummufMukRichard:”Ihabuicpwblmn&thdwTo:mCunvmﬁoan&lﬂpumammqn

fAmrdingl}'-&eTormComMon’lwgmdﬂﬁﬁﬁmmcwﬁngmmmwﬂhingmofmummbe
resulvedbymfmucetocsmblishedpdmipkwfintmnaﬂmulhm Inmaﬂbtthomcmlﬁsummepuble
slemeat of vagueness in Artiole T of the Convention, we bave proposed an wnderstanding which defines severe
mmmmmmﬁngwewﬁhsuﬁeicﬂlspmiﬂcwh...mcomﬁmﬁomlduep;ocmreqlﬁmmm.").
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conclude that Congress did not intend “severo physical pain or suffering” to include a category
of “physical suffering” that would be so broad as t6 negate the limitations on the other categories
of torture in the statute. Moreover, the “physical suffering” coveted by the statete must be
“sovere” 10 be within the statutory prohibition. We concluds that under some circumstances
“physical suffering” may be of sufficient intensity and duration to meet the statutory definition of
torture even if'it does not involve “severe physical pain.” To constitute such toriure, “sovere
physical suffering” would have to be a condition of some extended duration or persistence as
well as intensity. The need to define a category of “severe physical suffering™ that is different
from “severe physical pain,” and that also does not undermine the limited defiuition Congress
provided for torture, along with the requirement that any such physical sufforing be “severe,”
oalls for an intetpretation under which “severe physical suffering” is reserved for physzical
distress thut is “severe” considering its intensity and duration or persistence, rather than merely
mild or transitory.™ Qtherwise, the inclusion of such a category would lead to the kind of
uncertainty in interpreting the statute that Congress sought to reduce both through its
understanding to the CAT and in sections 2340-2340A.

(3) The meaning of “severe mental pain or suffering.”

1

Section 2340 defines “severe mental pain or suffering” to mean;
the prolonged mental harm cansed by or resulting from—

(A) the intentipnal infliction or threatened infliction of sovere
physical pain ot suffering; -

(H) the administration or application, or threatened
administration or application, of mind-altering substanees or other
procedures calculated to disrupt rrofoundly the senses or the
personality;

(C) the threat of imminent death; or

(D) the throat that another person will imminently be subjected to
death, severe physical pain or sufforing, or the administration, or
application of mind-altering substances ot other procedures calculated
to distupt profoundly the senscs ar personality].]

18 US.C. § 2340(2). Torture is defined unde the statute to includo an act specifically intended
to inflict severe mentel pain or suffering. /d, § 2340(1). '

An important prallmmmy question with respect to this definition is whether the statutory

: £ . _
See, v.g., Webster's Third New International Dictionary at 2284 (defining “sulfering” as “the endurance of or
stbmission to-affliction, pain, loss™; ' pain endwred™); Random House Dictlonary of the Englisk Language 1901
(24 ed 1987) (“the state of 2 person or thing that suffers™); Funk & W‘agmllvNewSmxdmde‘afonmyofﬁs
English Language 2416 (1946) (A state of anguisk ar pain’); American Heritage Dittionary of the English
Lmnguageulwsmwndiﬁonofomwhomfms"). B
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Pain or suffering” wanld constitute an impermizsible rewriting of the statuts and would introduce
the very imprecision that prompied the Senate to adopt its understanding when giving its advice
and cousent to ratification of the CAT.

“prolonged mental harm” is to be presumied any time one of the predicate acts oceugs, Al

it is possible to read the statute’s toference to “the prolonged mental harm caused by or resulting
from™ the prodicate acts as creating a statutory presumption that each of the predicate acts always
Causes prolonged mental harm, we do not believe that was Cangress’s intent. Ag noted, this
language closely tracks the understanding that the Senate adopted when it gave its advice and
consent to ratification of the CAT-

calculated to disrupt profoundly the senses or personality.

S. Bxee. Rep, No. 101-30 at 36. We do not believe that simply by adding the word “the” before
“prolonged harm,” Congress intended a material change in the defimition of menta) paiq or

¥ Thess four camsgories of predicate acts “ara members of an ‘assdciated growp or series,” justifying the
infezencs, that items oot mentioned were exehudzd by deliberats choice, not inadvertence. ™ Barnhart v, Peabi
Coal Co., 537U.S, 149, 168 (2003) (qllolm; United Seazes v, Vonn, 535 U 8. 55, 65 (2002)), Sesalso, &g,
Lea v. Tarrant County Naveotics Intelligence & Coordination Usit, 507 U.S. 163, 168 {1993): 2A Nomman
J. Singer, Statutes and Statutory Construction § 47.23 (6th ed. 2000). Nordo Wwe ge¢ any “contrary indications” that
would rebut this mference, Ponn, 535 UK, at 65, .
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-

{CAT]. The definition for “severe mentel pain and suffering’ incorporates the [above mentioned)

understanding.” S. Rep. No. 103-107, at 58-59 (1 993). This understanding, embodied in the
Statute, was meant to defink the obligation undertaken by the United States. Given this
understanding, the legislative history, and the fact that section 2340(2) defines “severe mentsl
pain or suffering” carefully in language very similar to the understanding, we do not believe that
Congress intended the definition to creats a presumption that any time one of the predicate acts
occurs, prolonged mental haom is deemed to result. . ]

Tuming to the question of what constitutes “prolonged mental harm cansed by or
resulting from” a predicate act, we belicve that Congress intended this phrase to require mental
“herm”™ that is caused by or that results from a predicate act, and that has some lasting duration.
There is little gaidance to draw upon in interpreting this phrase.™ Nevertheless, our
interpretation is consistent with the ordinary mezning of the statutory terms, First, the use of the
word “harm™—as opposed to simply repeating “pain or suffering™—suggests some mental
damage or igjury. Ordinary dictionary definitions of “harm,” such as “physical or mental
damage: infury,” Webster's Third New International Dictionary at 1034 (emphasis added), or
“IpJhysical or psychological injury or damage,” American Heritage Dictionary of the English
Language at 825 (emphasis added), support this interpretation. Second, to “prolong™ means fo
“lengthen in time” or-to “extend in duration,” or to “draw out,” Webster's Third New

- International Dictionary at 1815, further suggesting that to be “prolonged,” the mental damage

must extend for some period of time. This damage need not be pemmnanent, but it must continne
for a “prolonged” period of time * Finally, under section 2340(2), the “prolonged mental harm"
must be “cansed by” or “tesulting from™ one of the enumerated predicate acts.

Basoglu et al, Torfure and Mental Health: A Research Overview, in Bllen Gerrity et al. eds., The Mental Health
Conseguences of Tarture 45-49 (2001) (reforring to findings of higher rates of post-traumaric stress disorder in
studies involving torture sarvivors); Murat Parker et al,, Poychological Effects of Torture: An Empirical Study of
Tortured and Non-Tortured Non-Political Prisoners, in Metin Basoglu od., Torture and jis Consegquences: Current
Treatment Approaches 77 (1992) (veferring to findfugs of post-travanatic stregs disorder in'torture survivors),

u This is not meant to suggest that, if the predicate a5t ov acts continue for an extended period, “prolonged

mmulhnm“mmotoccunmﬁlaﬁertheymeompleted. Early occurrences of the predicate act could cause montal
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Although there are few Judicial opinions discussing the question of “prolonged mental
harm,” cases that have addressed the issue gre consistent with our view. For example, in
the TVPA case of Mehinovic, the court explained that: '

[The defendant] also caused or participated in the plaintifs’ mepta tortiure.
Mental torture consists of “prolonged mental harm caysed by or resulting from:
the intentional infliction or threatencd infliction of severe physical pain or
suffering; . . . the threat of ittminent death ., . * Ag set out above, plaintiffs
noted in their testimony that they feared that they would be killed by [the
defendant] during the beatings he inflicted or during games of “Russian roulette,”
Each plaintiff continues 1o suffer long-teym psyehological harm as a resuy of the
ordeals they suffzred at the hands of defendant and others.

nightinares, suffers from nervousncss, angers easity, and has difficulty trusting people, These
, effects directly impact and interfere with his ability to work.” JZ at 1340. In each case, thesc
mental effects were continning years after the infliction of the predicate acts, )

_Andin Sackie v. Asheroft, 270 F. Supp. 2d 596 (ED, P, 2003), tho individual had been
kidnapped and “forcibly recruited” as a c:_hild soldier at the age of 14, aud over the next three to

'harmdmcmﬂdenutinue-mabampmbnaed—during i
ocaws. For exsnple, in Sackle v, Asheraf, 270 F. Supp. 24 596, 60102 (E.D. Pa. 2003), the predicate acts contimed
. Overa mbmm.mmmmmmw“pmmmmmm"m ocourred during that

IS



(4) The meaning of "specifically intended. "

It is well recognized that the term “specific infent” is ambiguons and that the courts do
hot use it consistently, See | Wayne R. LaFave, Substantive Crimingl Law §52(e), at355 &
1.79 (2d ed. 2003). “Specific intent” is most ¢comwonly understood, however, “ta desipnate 2
special mental element whick is Tequired above and beyond any mental state required with
respect to the actus reus of the crime.” 74, at 334; see also Carter v. Unived States, 530U.8, 255,
268(2000) (explaining that general intent, as opposed to specific intent, requires “that the
defendant possessed knowledge [only] with respect to the actus reus of the crime™). Asone |
respected treatise explains: . .

..,in:endsarcsultofhisact...undertwqmted;ﬂfetemmumstanws.

(1) when he consciously desires that result, whatever the likelihood of that rosult
bappening from his conduct; md(Z)whenhclmommatthatrosultism‘acﬁcauy
certain to follow from his conduct, Whatever his desire may be as t6 that result,

1 LaFave, Substantive Criminal Law, § 5.2(a), at 341 (foomote omitted).

Ar notad, the cases are inconsistent. Some suggest that only a conscious degire to
produce the proscribed rosult constifutes speoific intent; others snggest that €Ven reasonable
foresceability suffices. Tn United States v. Bailey, 444 U.S. 194 (1980), for example, the Court
Suggested. that, at least “[i]n a general sense,” id. at 405, “specific iutent” requires that ons: -
consciously desire the result. Jd, at 403-05. The Court compared the common law’s mens req .
concepts of specific intent and genera] iritent to the Model Penal Code’s mens reg concepts of
acting purposefully and acting knowingly. Id. at 404-05. “[A] person who causes a particular
vosult is said to act purposefully,” wrote the Court, “if ‘he conscionsly desiras that result,
whatever the likelihood of that resylt happening from his conduct.”” 74, at 404 (internal
quotation marks omitted), A person “ig said to act knowingly,” in contrast, “if he is aware ‘that "

In contrast, cases such as United Srates v, Neiswender, 590 F.2d 1269 (4th Cir. 1979),
suggest that to prove specific intent it is enough that the defendant simply have “knowledge or
notice™ that his act “would have likely regnited in™ the prozcribed outcome. Jd. at 1273,
“Notice,” the court held, “is provided by the reasonable foresecability of the natuyal and probable
consequences of one’s acts.” Jd.

e We do not believe it is useful to try to define the precise meaning of “specific intent” in
section 2340 In light of the President’s directivs that the United States not engage in torture, it

. ”hweAumzszmmdm;ﬂﬁsOﬁauoomMedhtﬁcapwiﬁshMeMofﬁemm .
m[uiredMhﬂicﬁonofnbuepuinorsuﬁaingbcmkfw&m’s“preﬁseabjwﬁvz”mthitwmtmugh ’
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would not be appropriate to rely on parsing the specific intent eloment of the statute to approve
. a3 lawful conduct that might otherwise amount %o torture. Some observations, however, are
appropriste, It is clear that the specific intent element of section 2340 would be met ifa
defendant performed an act and “consociously desire[d]” that act to tnflict severe physica) or
mental pain or suffering. 1 LaFave, Substantive Criming] § 5.2(2), at 341. Converssly, if
an individual acted in good faith, and ouly after reasonabje investigation establishing that his

405, nor to have “knowledge or notice” that his act “would likely have resuited in™ the
proscribed autoome, Neiswender, 590 F.24 at 1273,

Two final points on the issue of specific intent: First, specific intent tnust be
distinguished from motive. There is no éxception under the statute pormitting torture to be used
for a “good reason.” Thus, 2 defendant’s motive (to protect national security, for example) is no
relevant to the question whether he has acted with the requisite specific intent under the statute;
Sea Cheek v. United States, 498 1J.S. 192, 200-01 (1991). Second, specific intent to take a given
action can be found even if the defendant will take the action only conditionally, ., eg.,

Please let us kmow if we can be of further assistance,

Daniel Levin
Acting Assistant Attomey General

N

thit the defendant act with knowledge ti:atsuchpah“wasrmab]yﬁhlybusultﬁomhﬁ actions” (ot even that
that result “iz certain to occur”), I at 3.4, We da not reiterate that tost here,

u ln&ummzoozMenmm.hm,misomoehdiumdthamemmntonhwf&mormmemmtm
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1 mmm:dmmmmamm Doﬁndmnaﬂdmruurbmammm
m‘ldngon bohalfof&euﬁmd Smcmh&ﬂlgmeﬁ.gmny(cw He was working on
bchalfofﬂchIA. maamng hipﬁ'nmﬂﬁnyanﬂvlﬂesinmpportof United Statcslmlitarypmonnel
ata mhmybuenmﬂwmofﬁnd:bdh Klmaervinnc.mthemc:m ofAfghemstnL The
railitary baze mwﬂudMabadBm _

2. ThsMsdahldBmwu ﬁ'equmﬂyrubjuﬂedtomckuwacku onJme 18, zoos alocal
A.fghmimmedﬁhdmwmwhowauapwﬁudofpmdpaﬁnginﬂmeattael:s,imendmdhmsclf
whmunyatmeﬁmmofummnm Deﬂndmnnﬂdmmamasmtednﬂhmy
pmmmdmmngmmwm Lﬁhtarypmmulphoad AhdlﬂW-ah mdcteumnmuallon
Asadabad Base, o ' ‘ '

3 On.lllne 19, 2003, Mjm%m,ﬂdmdm DandA.Palsmin‘hmogamdAbdul
Wali 2bout the rocket attaéks; During thess iﬂwoguﬁm:, dedantnavld&. Pmarubeambdul
Wah,usmghishmdsmdfeu.qdalum,ﬂuhhsht. Ab&tﬂWlhdwd'maullmAsadabadBm

on June 21, 2003. ;
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mmmwmmmﬁmhmmmhmmfmmmﬂm
tdscomt, _ ' ' _

On orabulln.‘l'une 19, 2003, a::aplalw m the special madﬁmeand mtanal;umdwhonof
the Unites States, uspwvidedby'l‘ltle 18, Unihdsw.us Code, Section 7(-9)(AJammdy, al & United
SmAmbmm&mofMabﬂmmme.A&hmmmmme
Jurisdiction ofmyparﬂoularsmordimiet,wmthedzﬁndam‘s lastkunwnaddmsb:m.gm
Lillington, Norih Carolina, i-ntlwﬂasfa-nnidmtoanrﬂ; Cardlina, uprnvidad-bx'r‘iﬂela,t}niwd
States Code, Sectiot 3238, the dafundirs DAvid A. Pesaaro, belng & national ameUnitedStm,
d:dwﬂ]fully,knowlnslyandlmﬂonauyamult&dul Wali with. adaugwouswuapo;:,mmehr,
flashlight, with inteat to do bodily ham to Abdlﬂwah.aﬂmwo!monof'fiﬂa 18, United States
Code, Sectian 113(a)(3) : . )
mesmmumumuqﬁmonﬁiammhmmw,mfs&minm

On or about Juna 19, 2003 mplminmmalmmamandmlmﬂmmisdioﬁonuf
- ﬂuUniMStates,asmﬂMbyTlﬂals Umwﬂ»ShMCDda,Smon'?@](A), nammely, et & United
. SmsAmybmmr&ummofAndlbad,mearPrmmce,Amhmlmm and outside the
jurisdiction ofanyplmelﬂnswcmdimm,mﬂzﬁe defendant’s lastknownaddrmbemgm
Lillington, North Caro]jna,mthsﬂuummmictofmrﬂ;&mhu. agprovided by Title 18, United
States Code, Section ms e defendant David A. Passare, being a national of the Usited States,
did mmwmmmmn&mwm and such st resulted in sérious  bodity
injury to Abdul Wali; all inwnlmpnof‘l‘iﬂ'e 18, Untied States Code, Section 113(a)6).



18

- UH ATTV-5DNE

.: : i b EE' . .
ThﬂGmnmlAlagaﬁomsmhmufﬂmhmanMmmwxpmaudhmnifmmmfuﬂ

'mthiswunt.

Onorahm:thmezo 2003, &t & place in the epecinl maritime nndtmimﬂjmisdhho:xof
the United States, aspmidedbynﬂ- 18, Umtedsumcode Section Tm(m,maymuﬂud
SmAmybmmrthetownquudahad. men'vahm:. Afghanistasy miomsxde&w
Jjurisdiction ofanyparuwlarm or dl.sh'lst, with the defendagt’s lastlmown‘addtessbemgin
Lilliogton, NarthCarolma, mﬂ:eEnmmeMctofNoﬂh Carolml.. asp&‘nvxdodby'ﬁﬂs 18, United
States Coda. Section 3238 the dlﬁndmt David A. Paisiro, bmngamﬂona.! of the United States,
did wiltfidly, mmw,mmm;-mmmwm with & dangerans wespon, namaly,

2 flashlight, with intent to do bod:lyharmmAhdulWah' qumviolauan of'l‘xtle 18, United States

Code, Section 113(9,)(3). : _

TheGﬂMﬂAnemﬂmeOfﬂnsIndwhnmlsmmmdw 28 if'et out in
ful).in this cbunt '

On or abou:t Jone 20.2003, at :placem the special maritime andte:ﬂtonaljmdwhun of
mum:e_dsmm, ax provided by Title 18, Unitsd States Code, Section 7(9)(&), numely at a United
SmAmybasenearthuwwnanndahaimKuquvlnm,Afghmmmdwmdeﬂm
juﬁldwb.onufmyparﬂcularﬁmeordim'm,wﬁhth:dafmdmlalnstkumaddnubungm
Lillington, Narth Camhna.ﬁrthemmmwictommﬂmmﬁm, % provided by Title 18, United
Statcs Code, Saction 3238, the dofendunt David A. Paisaro, beivg & national of the United States,



UB AY[V-EDNC

did Jnowingly. mdintmhmanymmltAbdulWaledmohmmhrﬁmltedmmmboduy
:muryloAbdalWﬂl. a]linviulauonoch 18, thttm!SmCude, Section 113(a)(6).






