Clean Air Task Force - Earthjustice + Envi iental Defense
National Environmental Trust + Natural Resources Defense Council

December 17, 2001

John A. Pau| .

Unliry MACT Working Group Co-Chair
Regional Air Pollurion Control Ageacy
451 West Third Srreer

Post Office Box 972

Dayton, OH 45422-1280

Sally Shaver kmg e
Unlicy MACT Working Group Co-Chai
Emissions Srandards Division

Air Qualicy Planning and Standards Office
US, Environmenmti Protection Agency
Mail Code: 504.03

109TW Alexander Drive

Research Triangle Park, NC 27711

Dear Mr. Paul and M. Shaver:

The undersigned environmentl organizations ars pleased t have the ¢| )portuniry to CXpress our
strong support for the wndliry air voxics rulemaking the US. Environme{ :al Protecrion Agency (EPA)
is underraking to combar the public haslth and eavironmental threats posed by hazardous air
pollutants (HAPs). Specifically, we support the agency’s efforts to reguflate the full suite of air roxics
emitad from urilmies in the utliry maximum achievable control techaology MACT) rule, and urge
the ageacy 1o move forward expeditiously to include all the no HAPs in the vtilisy working
group process.

According t6 EPA, electric vtility boilers emir 67 different hazardous | pollumants, including
mercury, beazene, dioxins, assenic, polycyclic organic marrer, cadmiv | ind hydrogen chloride.
Becsuse of the adverse effects thar such pollurants have on public he | 1 and welfare, EPA
determined that “regulation of HAP emissions from coal- and oil-fir 3 Jectmic unliry steam
generating unlities under section 112 of the CAA is appropriste end ! | 2s5ary,” and listed these
‘categories for r:F.ﬂa.tion pwsuant to § 112(c) of the Clean Air Act. U | PA, “Regulatory Finding on
the Emissions of Hazardous ‘Air Polhmants From Sream Ukility Gene | 'ng Unirs,” 65 Fed. Reg.
79825 - 79831 (December 20, 2000).

By placing clecnric uxlities on the § 112(c) list, EPA incurred 2 mand. | y duryto prommlgare
§ 112(d) standards forthem. 42 US.C §7412(c)(2). Section 112(d) es two requirements that
are highly significant to EPA’s rulemaking for elscric uglities. First, EPA must promulgate

exuission standards for each HAP that elscmic uriliries emit. 42 US.C[§7412(d)(1), (2). Ses Nariow!
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Lime Ass'nu EPA, 233 F3d 625, 634 (D.C, Qir. 2000) (BPAhas *a starutory oblization w set
emission standards for each listed HAP®), Thus, EPA may not decline 1 set standards for any HAP
that electric uxilites emir, even if the agency believes thar urilities are nor/deploying a parricitay
technology to connoel that HAP. Ji ar 633-634. L‘

Secopd, EPA roust assure that its emission standards for exdsdng alecud ! urilities are at least as
stringent as the actual performance of the best perfosming rwelve percent (12%) of sources for
which it has emission information. 42 US.C §7412(d)(3).. See Corerx Kgin Recydiirg Canlitionu EFA,
255 F.3d 855, 861 (D.C. Cir. 2001); Nazional Lipe Ass'n, 233 F.3d av 632{ Sierza Qv EPA, 167
F.3d 658, 662-663 (D.C. Gir. 1999). Thus, EPA may no, as it has in thq past, simply set floows ar
levels that ir believes o be achisvable through the use of certain technologies. '

Many different factors, including the eypes of fuel used, the design of the faciliry, the combusrion
process and condinions, operator skill and training, and a wide range of gt !
rechnologies that are currantly in use, influence electric utilities’ actual performmance with respect to
each of the different HAPs, Only the emissions test data for s given reflects the influence of
all the relevaat factors on the emissions of that HAP at any gives faciligy. Therefore, 1o ser floors
that comply with the Clean Air Act, EPA needs adequate emissions tesy data for each HAP ro
(dentify the best performers wirth respect to each HAP and asceytain their acrual performance.

We are concemed thar EPA may not be raking the necessary steps 1o that it has adequate
emissions test data for the nonmercury HAPs, If EPA does not already have adequare emissiops
data for the nonmercury HAPs, the must wke immediate steps to obrain that dara.
Orberwise, the agency risks violaxi %A&M&ypwmﬂgx ing floors that do not reflect
the best sonrces’ actual performance) or the consent decres (by failing fo rnger the December 15,
2004 deadline).

Significandy, the consent decree represents an snforceable commirme 8 by EPA 1o complets its

§ 112(d) srandaxds for electric utilities by December 15, 2004. EPA wds well aware when it ertered
1o that consent decree that § 112(d) requires emission standards for the nonmercury HAPs.
Moreover, even if EPA now needs w supplement its existing daw on jonmercury HAPs, the agency.
stll ean do so withour missing the December 15, 2004 deadline. As inflicared by EPA’s recenr
consent decree for the Ha us Waste Combustion ruls, the agencyican camplete a full

rulemaking inchiding exvensive data gathering within 3 years and 4 mapths, less than EPA is allowed
for this rulemaking. However, EPA cannot afford to delay. Any necepsary data gathering must -
begin iramediavely.

To advance this process, the environmenra) and pubic heakth represenfatives on the working group
have held discussions with EPA. EPA has agreed 10 provide the following informarion ax the next
meéting of the uriliry MACT working group scheduled for December |18, 2001,

e A summary presenmation oa nonmercury HAPs dara, inc
HAPs, the content and form of EPA’s dara op nonmercury
1998 Report to Congress, .

e The data that EPA is assembling on nonmercury FIAPs and the format that information will
be presented in. |

e A timaline for receipt of nonmercury HAPs dara,
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_‘ o Amvised uriliry MACT timeline thar includes nonmrcuryHAPs‘

'I'hankyou for your ; memaonto th:s manzer. We 1ookforward ©

air voxics,
Sincerely,

Sandra Schubert
Legislative Counsel
Earthjustice

John Stanzon .
Vice President, Air Programs
Nanognal Environmental Trust

Martha H. Keating
Air Toxics Sciendst
Clean Air Task Force

Michael Shore

Sourheast Air QuahryManager
Euvironmenml Defense

Midwest Activities Coordinaror
Nartural Resoiurces Defense Council

ce: Uity MACT Working Group members
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