THE WHITE HOUSE
WASHINGTON

December 17, 2004

Dear Senator Leahy:

I write in further response to your letters of May 17, 2004, and June 15, 2004, to Counsel
to the President Alberto R. Gonzales concerning treatment of detainees in U.S. custody.

My understanding is that you discussed these letters with Judge Gonzales shortly after
they were received by him. In addition, I note that some of the documents requested in your
letters were released on June 22, 2004, and that some of the issues raised in those letters were
addressed in a July 1, 2004, letter to you from the Department of Justice. In a letter to Judge
Gonzales dated December 3, 2004, however, you have indicated that you consider your letters to
him unanswered and your requests for documents “ignored or rejected.” I am therefore happy to
provide yvou with this written response to those letters.

1. Inthe letter of May 17, 2004, vou requested a copy of “the January 2002
memorandum [Judge Gonzales] reportedly sent to the President™ that “reportedly stated, among
other policy assertions, that, “this new paradigm renders obsolete Geneva’s strict limitations on
questioning of enemy prisoners.”” This request is repeated in paragraph 6(D) of your June 15,
2004 letter. As you know, longstanding practice followed by Presidents of both parties
ordinarily precludes disclosing internal advice given to the President by his senior advisors. A
draft of the memorandum to which your letter apparently refers has, however, been obtained by
the press and is available at http://www.msnbc.msn.com/id/4999148/site/newsweek/. [ trust that
vou have accordingly had access to that document (copy at Tab 1 of the accompanying binder for
yvour convenience) and that the request contained in your letter of May 17, 2004, has been
overtaken by events.

2. Your June 15, 2004 letter also seeks (at paragraph 6(D)) a final version of the
memorandum from Judge Gonzales to the President concerning the application of Geneva
Conventions to al Qaeda and the Taliban. I must respectfully advise you that we decline to make
such a document available in order to protect the interests of this and future Presidents in
receiving confidential and candid advice from senior advisors. The Supreme Court has long
recognized “the necessity for protection of the public interest in candid, objective, and even blunt
or harsh opinions in Presidential decisionmaking. A President and those who assist him must be
free to explore alternatives in the process of shaping policies and making decisions and to do so
in a way many would be unwilling to express except privately.” United States v. Nixon, 418
U.5. 683, 708 (1974).

In our view, these interests are at their zenith with respect to any memorandum prepared
for the President by the Counsel to the President concerning issues such as application of the
Geneva Convention to terrorists who have attacked our country and seek to do our citizens harm.
While we recognize and respect the Senate’s interest in exploring Judge Gonzales” views on
important legal issues, we respectfully suggest that such exploration can and should take place






