	Issue
	S. 2290 (Republican Proposal in 108th Congress)
	Bipartisan  (Specter-Leahy) Proposal in 109th Congress

	Victim awards     (separate chart)

	Victims receive a range of awards, with significantly lower awards for the sickest victims than the Specter-Leahy proposal.
	Higher awards for victims:  $1.1 million for mesothelioma; $300,000-$1.1 million for lung cancer; $200,000 for other cancers; $100,000-850,000 for asbestosis; and $25,000 for mixed disease cases, with medical monitoring for all asbestosis victims.


	Subrogation protection for victim awards
	Insurance companies can recoup part of victim’s payment based on their fund awards.
	Victims protected from insurance companies’ taking part of their awards.

	Total funding


	$124 billion over 27 years              
	$140 billion over 30 years

	Front-end funding


	$32.4 billion in the first 5 years

	$42.625 billion in the first 5 years, including Halliburton and  bankruptcy trusts

	Fund “sunset”
	Sunset of the fund – with victims returning to federal court -- could only occur    7 years after claims processing began even if the fund was not paying victims.
	Return to federal or state court if fund will not have sufficient resources to pay claims.  Annual review of fund solvency required by Administrator. 

	Medical screening for high-risk workers
	None.
	Available, to a total cost of $600 million.  

	Treatment of cases in the tort system
	All cases that have potential for appeal would be preempted; victims would have to start over in the fund process.
	No preemption of cases with a verdict, final order or final judgment from a trial court, or 
before a jury or a judge that have received  evidence.

	Identification  of fund contributors 

	None.
	Administrator will publish, and accept public comments on, list of contributors in the Federal Register.

	Award for FELA- eligible workers
	FELA claims (part of workers’ compensation for railroad workers) preempted without any consideration for the termination of workers’ comp.
	Railroad labor proposal, under which FELA-eligible victims get adjustment based on recent history of railroad workers’ asbestos claims, up to twice the standard fund award (e.g., mesothelioma victim could get $2.2 million), within the fund only.

	Start-up 


	No incentive for the fund to start processing claims, but an immediate stay of liability for the companies.
	Incentive for the fund to start up quickly:  If the fund is not operational in 9 months, exigent cases can return to the tort system, and other cases after 24 months. 

	Treatment of Dying Victims (“Exigent Cases”)
	Victims with less than a year to live must wait until the fund is running to process their claims.  
	Victims may receive a lump sum payment immediately.  If fund is not operational within 9 months, they may continue in court.

	Penalties for violations of OSHA 
	None.
	New criminal penalties, and required fund contributions, for willful asbestos violations of OSHA.


	Borrowing authority


	Administrator may borrow as much as can be paid with the upcoming 7 years of expected incoming funds, with possibility of borrowing from the federal financing bank for the first 2 years.
	Administrator may borrow as much as can be paid with interest with the upcoming 10 years of expected incoming funds, with possibility of  borrowing from the federal financing bank for the first 5 years.

	Determination of Insurers’ Asbestos Reserves
	The Insurance Commission “may” determine the asbestos reserves of insurer participants in the fund.
	The Insurance Commission “shall” determine the asbestos reserves of insurer participants in the fund.

	Attorney fee limits


	Limit of 2% of victim’s award.  Administrator could lower the cap.
	Limit of 5% within the fund. Administrator cannot lower the cap.

	Bankruptcy trust guarantee account


	If the bankruptcy trust funding is never available to the fund because of a successful court challenge, there is no way to compensate for that loss of up-front money.  
	If funds are not available from bankruptcy trusts, and borrowing authority is inadequate, administrator can impose a surcharge on all participants to protect the fund’s solvency.

	Protection of Civil Settlements


	Overrides all settlements with any remaining conduct outstanding.
	Protects settlements between any named defendant and named victim executed before enactment, and gives 30 day “wrap up” period for performance, with no need for court approval.  Protects settlements that provide for health insurance or health care. 

	Level VIIs (lung cancer victims)


	Victims with asbestos exposure and lung cancer but with no “markings” in their lungs can recover a level VII award.
	This category was eliminated, so that lung cancer victims who do not have another asbestos disease as well cannot recover from the fund, despite asbestos exposure.

	Silica/mixed-dust cases
	No relevant provision.
	Increases proof requirements for claims in the tort system for personal injury due to silica exposure, if evidence of asbestos exposure or previously filed asbestos claims.  

Does not impact other personal injury cases in the tort system.

	CT Scans
	Only for “exceptional” claims. 
	Allows for CT scans in establishing evidence of asbestosis in victims with lung cancer, as well as for “exceptional” claims where a claimant does not meet the bill’s medical criteria. 
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