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TIME LISIT

Yithout an extension, the time to petition Tor a writ of

certiorari will explre on July 2, 198%,
-
RECOFMERDATIONS

The Civil Division recomnends

General Mitchell, the
reguest.

A. PROCEDORAL HISTORY
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In 1370, the F31 recelved informatlon concerning a

conspiracy to destroy underground u
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ity tunnels in Washington

and to kidnap then Hational Securilty Advisor Henry ﬁlsslngsr.
Attorney 3eneral Mitchell authorlzed a warrentless domestilce
naSional security wiretap to gather information about the plet.
Hearly %two years later, the Suprems Court held for the first time
in United States v, United States Distrlet Court, 407 U.S. 296

(19?'2], CLRat such Wwirelaps are uncoenstitutlonal,
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¥orsyth, wnose conversatlions were overheard durlng the
wiretap, brought sult in the United States District Court for the
Eagtern District of Pennsylvania against Attornsy densreal
Mitchell, two FBI agents, &nd othsr defendants who have now been
dismissed. TForsyth claimed that the surveillance vioclzted
federal wiretapping laws {18 U.S5.C. 2510-2520) and the Pirst,
Fourth, and Ninth Amendments. The district court (Hon. Raymond
J. Brocerick) denied Mr, Mitchell's and the agents’ summary
judgment motions and rejected their clzims of absolute and
qualified immenicy. Forsyth v. Eleindienst, W47 F. 3upp. 192
{E.D. Pa. 1378}

On appeal from the denlal of the summary Judgment meticns iIn
+nis and a related case, the court of appesls held that it had
jurizdiction over the absclute immunity clalm under the
collateral order rule but lacced jurisdiction with respect to the
gualified immunity claim. Forsyth v. Kleindlenst, 559 F.2d4 1203,
1207-1209 (34 Ccir. 2379)}. TT thav time, gualified immunity
turned on the defendant's good faith —- zn issue ill-suited for
resolution by summary Judgment -- and the court of appeals wrote
{id 1209) that the dsfendants did not "serlously contend" that
tnie denial of their motions lor summary Judgment on that issue
Wwere appealable.

On the merits, the ecourt held {id. at 1209-1216) that, under
3utz v. Economou, 438 U.5. 475, 515 T1978), the Attorney General
iz not absciutely immune {rom persanal damages liability for his
official acts except wnen perferming functicons analcgous Lo those
af a prosecutor. The court remanded the cases to the distriect
court for a determinztion whether, in authorizing the electronic
surveillznces, the Attorney Gensral was exarclsing a
prosecutorial funstion or was sngaged in “a purely investlgativs
or administretive funetlon” (1d. at 1217).

In December 1979, we petitionsd for ecertiorari in Hissinger
v. Halperin, 452 U.5. 713 (1981} (affirming court of appeals by
voete of four to four), a sult against Presldent Nixon,

Mr. Klssinger, ¥r. Mitchell, &nd othere based upon the
warrantless wirstapping of an N3G employee in an erffert To find
the person responsible for leaklng classified informaticon.
Kizsinger involved the guestions subsequently decided by the
Tourt in Nizen v. Fitsgerald, 457 U.S. 731 (1982), and Harlow wv.
Fitzgerala, 457 U.5. oLl (1982). We argued, among other things,
Tnet the President 1s absolutely immune from sult for civil
damages for his official deecisions; that his elose aldes enjoy a
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derivetive abszelute immunity; that Fr. Xissinger and Mr. Mitchell
dare independently entitled to absolute immunity by victue of
their positions; and that all of the defendants were entitled to
qualified immunity as a matter of law begause the 1llegality of
domestle national security wiretaps was not clearly established
at the time in guestion.

We filed a protectlve petition in the present sase (Ne. 79-
1120} and & related case (Mitehell w. Zweibon, Ne. T9-881, 79-
583). Both of thess pesitions raised tne guestlon of the
Astorpey General's absolute immunity. See paprtlcularly our
Supplemental Hemo in Zweibon,

With Justice Henngulst regusing himself, the court ol
gppeals' decisicn in Kissinger was affirmed by an egually divided
Court {852 U.5. 713) and the petitions in chis case and Zwsibon
were denied {453 U.3. 912, 911 (198:)). OQur reheercing pstitions
were also denied (453 U.8. 928 (1981)).

This case then wWent back to the district court under the
terms of tne court of appeals' remand. The district court found
that the wiretap had been conducted for an investlgatory, rather
then a guasi-judicial purpose, and that Mr. Mltchell was thus not
entitled to absolute immunity. Forsyth v. Kleindienst, 551 F.
Supp. 1247, 1252-1253 (=E.D. Pa. 1982). Purporting to apply
Harlow’'s new standerd for gualified immunizy, the court also held
that Mr. Mitzshell was not entitled to gualifled immunity because
the illegelity of the wiretap was clearly establishned. With
liability econceded, the court set the case for trial on the issue
of camages.

We agaln appealsd. A divided panel of the court of appeals
{Wels, Higginbotham, Sloviter) entertained our absclute fmmunity
e¢laim but found nothing ir Nixon or Harlow that reguirsed
modification of its pricor holding on this lssue. The majority
alsc again held that the denial of the gualified lmmunity <lainms
was not appealable. Judge Wels, in diszsent, concluded that the
gualified immunity cleim was properly before the court and thac
the defendants were entltled to qualified immunity az a matter of
LW,

Cur rehearing petiticn was denled.
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