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TIME LISIT

Yithout an extension, the time to petition Tor a writ of

certiorari will explre on July 2, 198%,
-
RECOFMERDATIONS

The Civil Division recomnends

General Mitchell, the
reguest.
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In 1370, the F31 recelved informatlon concerning a

conspiracy to destroy underground u
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£il

ity tunnels in Washington

and to kidnap then Hational Securilty Advisor Henry ﬁlsslngsr.
Attorney 3eneral Mitchell authorlzed a warrentless domestilce
naSional security wiretap to gather information about the plet.
Hearly %two years later, the Suprems Court held for the first time
in United States v, United States Distrlet Court, 407 U.S. 296

(19?'2], CLRat such Wwirelaps are uncoenstitutlonal,
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¥orsyth, wnose conversatlions were overheard durlng the
wiretap, brought sult in the United States District Court for the
Eagtern District of Pennsylvania against Attornsy densreal
Mitchell, two FBI agents, &nd othsr defendants who have now been
dismissed. TForsyth claimed that the surveillance vioclzted
federal wiretapping laws {18 U.S5.C. 2510-2520) and the Pirst,
Fourth, and Ninth Amendments. The district court (Hon. Raymond
J. Brocerick) denied Mr, Mitchell's and the agents’ summary
judgment motions and rejected their clzims of absolute and
qualified immenicy. Forsyth v. Eleindienst, W47 F. 3upp. 192
{E.D. Pa. 1378}

On appeal from the denlal of the summary Judgment meticns iIn
+nis and a related case, the court of appesls held that it had
jurizdiction over the absclute immunity clalm under the
collateral order rule but lacced jurisdiction with respect to the
gualified immunity claim. Forsyth v. Kleindlenst, 559 F.2d4 1203,
1207-1209 (34 Ccir. 2379)}. TT thav time, gualified immunity
turned on the defendant's good faith —- zn issue ill-suited for
resolution by summary Judgment -- and the court of appeals wrote
{id 1209) that the dsfendants did not "serlously contend" that
tnie denial of their motions lor summary Judgment on that issue
Wwere appealable.

On the merits, the ecourt held {id. at 1209-1216) that, under
3utz v. Economou, 438 U.5. 475, 515 T1978), the Attorney General
iz not absciutely immune {rom persanal damages liability for his
official acts except wnen perferming functicons analcgous Lo those
af a prosecutor. The court remanded the cases to the distriect
court for a determinztion whether, in authorizing the electronic
surveillznces, the Attorney Gensral was exarclsing a
prosecutorial funstion or was sngaged in “a purely investlgativs
or administretive funetlon” (1d. at 1217).

In December 1979, we petitionsd for ecertiorari in Hissinger
v. Halperin, 452 U.5. 713 (1981} (affirming court of appeals by
voete of four to four), a sult against Presldent Nixon,

Mr. Klssinger, ¥r. Mitchell, &nd othere based upon the
warrantless wirstapping of an N3G employee in an erffert To find
the person responsible for leaklng classified informaticon.
Kizsinger involved the guestions subsequently decided by the
Tourt in Nizen v. Fitsgerald, 457 U.S. 731 (1982), and Harlow wv.
Fitzgerala, 457 U.5. oLl (1982). We argued, among other things,
Tnet the President 1s absolutely immune from sult for civil
damages for his official deecisions; that his elose aldes enjoy a
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derivetive abszelute immunity; that Fr. Xissinger and Mr. Mitchell
dare independently entitled to absolute immunity by victue of
their positions; and that all of the defendants were entitled to
qualified immunity as a matter of law begause the 1llegality of
domestle national security wiretaps was not clearly established
at the time in guestion.

We filed a protectlve petition in the present sase (Ne. 79-
1120} and & related case (Mitehell w. Zweibon, Ne. T9-881, 79-
583). Both of thess pesitions raised tne guestlon of the
Astorpey General's absolute immunity. See paprtlcularly our
Supplemental Hemo in Zweibon,

With Justice Henngulst regusing himself, the court ol
gppeals' decisicn in Kissinger was affirmed by an egually divided
Court {852 U.5. 713) and the petitions in chis case and Zwsibon
were denied {453 U.3. 912, 911 (198:)). OQur reheercing pstitions
were also denied (453 U.8. 928 (1981)).

This case then wWent back to the district court under the
terms of tne court of appeals' remand. The district court found
that the wiretap had been conducted for an investlgatory, rather
then a guasi-judicial purpose, and that Mr. Mltchell was thus not
entitled to absolute immunity. Forsyth v. Kleindienst, 551 F.
Supp. 1247, 1252-1253 (=E.D. Pa. 1982). Purporting to apply
Harlow’'s new standerd for gualified immunizy, the court also held
that Mr. Mitzshell was not entitled to gualifled immunity because
the illegelity of the wiretap was clearly establishned. With
liability econceded, the court set the case for trial on the issue
of camages.

We agaln appealsd. A divided panel of the court of appeals
{Wels, Higginbotham, Sloviter) entertained our absclute fmmunity
e¢laim but found nothing ir Nixon or Harlow that reguirsed
modification of its pricor holding on this lssue. The majority
alsc again held that the denial of the gualified lmmunity <lainms
was not appealable. Judge Wels, in diszsent, concluded that the
gualified immunity cleim was properly before the court and thac
the defendants were entltled to qualified immunity az a matter of
LW,

Cur rehearing petiticn was denled.

3
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B, Isz0ES
Civi]l Suggests that we petitlon for certlorari and raise the
following two issues:

1. Whether the denlal of & Bivens defendant's claim of
Qualified fmmunity is appealable under the caollassral order
doctrine.

2. Whether the Attorney Ceneral 18 assolutely immune from
suit for damazes based upon the exerelse of his muthoricy in the
fi=ld of netional sezurity.

C. DISCUSSION

1. Appealgbility. As Clvil's memo notes (&t T), we have
been arguing in che Lower courts that the eccllateral drder
doecirine permits an appesl from an order rejectlng a slaim of
qualified immunity under the new Harlow standard. - The District
of Columbia z2nd Eighth Cipcults have acoepted our argument.
MeSuprely v. HcClellan, 59T F.2d 309 (D.C. Cir, 1982); Evans v.
Jillahunty, Ti1 r.24d £28 (Yth Clr. 1983} The Third Circul:c
rejected 1t 1in thisg case. And the Fourth Cireult, in a cass
invelving state officlals and in which ws participated as amicus,
held that the rejecticn of suech & claim 1s not appealanle whepe
there are overlapping claims for injunecsive rellef that would
reguire trial in any event. Bever v. Filberison, 724 F.23 1083
{4th Clr. 1944). Rehearing in Bever wWas denied by an equally
divided court, and we have been informed that a cert petitlion
will be [iled,

I think we have & reasonably strong argument on this
Issue. To come within the collateral order pule, “"the opder must
conelusively determine the disputed guesiion, resclve zn
lmportant lssue completely separste from the merits of the
action, and be effectively unreviewable on appeal frem a final
Judgment." Coopers & Lybrand v. Livesay, 437 U.5. 463, 468
(1578) {footnote omitted), See also Flianagan v. United States,
Wo. B2-374 (Feb. 21, 1984), slip op. &. Her=s, the cilalm that
there was no viclation of "glearly established" law was
coneclusively prejected. That elaim, although not "completely
separate” from the issus of liability, is nevertheless
significantly different. More important, 1t is fully capable of
resolution on motion for aummary judgment and without trilsl.
Finally, i1f an interlocutory appsel i1s not sllowed, the
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defendant's right to be free from %rizl on insubstantial elaims
will be irretrievablily lost. The court below d1d not meet these
arguments but instead pleaded that entertainlag such appeels
uould add to already overcrowded appeilatc dockets. See £lip op.
1h-15.

This 1s also a&n issue of considerable importance to our
defense of Bivens sults. District courts often misapply
h&*-ow UHTE we can aspegl their rulings, many meritless
11 have to go to trial.

As noted, the circults are divided an this guestion. While
The 15 SOme CEUsSe ©o fope that the Fourch Clreuit mighi shange
hns pos,tioﬂ or limit Eever %o cases Ln waleh these are
overlapping claims for damages end injunctive relief, the Third
Sircelt appsars wedded to Its positlon. Thus, resolution by the
Supreme Court will probably be necessary. =

Two aspects of this case make 1% less than the ldeal wvehicle
for raising this issue. PFirst, Justice Rehnguist will probably
not participats, thereby depr‘_ving us of a potential vote.
However, by urglng that the Bevep petlition be granted as well, w=
@an attempt to avold another =4 tie, Second, the plaintifl has
suggested that he may dreop his claim for punitive damages. That
wauld obviate any need for a protracted and ineconvenient t-ial.
Sinee we are seeking the right to take an inteplocutory appeal
precisely because we wish to aveld needless trials, elimination
of the threat of trizl would deprive our argument of some of its
force., I trust, howaver, tha%t the Court will he able to see
beyond the pecullarities of this cass.

In sum, I recommend petizicning on this 1lssue. I we win,
the case will go back To The court of appeals for a declslaon on
the merits of the guallfied immunity issve. To my mind, Judgs
Wels's dissent persuasively shows that we should win on this
issue. We have already won in the 0,0, Circult on the same
tssue., Sinelalr v. Hlelndlenst, 645 F.2d 1080, 1083-1085 {(D.C.
Cir. 1981} (Lumbard, Mixva, Ginsburg).

2. Absolute immunity. As Civil's memo points out (at 3},
dictum 1n parliow (497 U.3. at 812) supports our argument on this
polnt, I de not guestion that the Attorney General should have
this immunity, but for tactlcal reasons I would not ralse the

T izsue here,

33
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I start Irom The premise that absciuts immunlity erguments
gre difficult to 2évance successfully. This 1s illustrated by
darlow, 457 U.3. at B0B-813 {(no bhlankst abtsolute immunity for
presidential sides); Scheuer V. Hhodes, 416 U.S. 232 {19T74) (ne

gbsolute lmmunitcy for governor); and indirectly by Pulliosm w.
Alien, No. B2=1432 (May 14, 1984) (s3tate Jjudge not immune from
award of attorney's Ffees). Harlow's modification of the standard
for gualliied fmmunity probably made this task even harder,
because Wwe NOW MUST Argue that the official should be immune for
cioclating cleariy estaolishned Iegal standards. In view of the
nigh risk of failure, there 15 2 need to choosfe cur cases 1n this
arsa with particzular care.

In my judgment, thls iz no:t th=2 case to choose. First, the
Civil Tivision has not shown that the govermment has any urgent
need for thias issus to be resolved. The scops of the immunity
proposed 1s quite narerow. Withiln thet range, wlretazpping has
proosably been the most productive gsource of damages litigation in
the past, but the Foreign Intelligence Survelllance Aect of 1974,
18 U.5.C. 2511, 2518, 2519; 50 U.S.C. 1801-1821, elarified the
procedures in this zarea and probably reduced in largs measure the
potentlal for future litipgation, The Civil Divizion has not
shown that the Attorney General's other action® in the field of
national securlty create a slgnificant potentisl for litigaticn;
ner has Cilvil shown why gqualified ipmunity under Harlow will not
zerve our practical interests. If litigation arlzesz in the
future and if gualified immunii<y proves unserviceabls, we can
press our absolute ilmmunity argument at that time. The
government's interests do not appesar to demand that the Iissus be
zdvanced now.

There are alsc strong reasons to helieve that our chaneces of
success will be greater in future cases, In this case, we will
net have elther Justice HAehnguist's wvote or his participation at
argument or in conference == & handicap we can 11l afford in this
Gifficult area. In additicon, our chances of persuading the Court
to accept an absolute Immunity argument would probably be
improved in a case lnvolving & less conisroverslal offlcilal and a
less controversial ara.

It does not appear that thls litigation strategy will harm
Mpe, Mitehell's individual Interests either. As previcusly noted,
we have a good chance of winning on the 1ssype of gualified
immunity. And the absolute dimmunity argument can alwaya be
raised after {inal Jjudgment.
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There would appear to be two scenarics in which the failure
to raise the absolute immunity claim at this time might
concelvably harm Mr. Mictchell's interests. The first requires us
to assume that il poth of the issues proposed by Clvlil were
raised, the Cours would deny review or hold against us on the
cuestion of appealability, while holding in our levor on the
gquestion of zbsolute immunity. That Seems such &n unlikely
combinetion of holdings that it can safely be discountzed.

The second situztion would arize if (&) the Supreme Cour:
held in our faver on the guestion of aprezlablility; (b) the eourt
of appeais, on remznd, held against us on the merits of the
gqualified iomunity claim; &nd (¢} the court of appeals’
holding, which would conflict with that ol the D.C. Clireouit
glther was not reviewed by the Supreme Court or was allfirmsd. In
that situation, 1t might be necessary to awalt final Judgment
before seeking Supreme Court review of the zbsolute immunity
issue; and il the plainiilf pressed his claim for punlitcive
demeges, & trial on the issue of Hr. Mitchell's good falth might
be reguired. Thls scenarlo seems [ar too speculative to justify
reaising the absclute fmmunity argument now. The harm to the
gavernment’'s broader interests that would result lar outwsighs
this speculative danger to our glientz. ¥/ In any event, 1T cur
elient disagrees, we can probably obtalin an extensian of the time
io petition for certliorari until Augest 31. That should give
private counsel, wWorking from our lower court papers, ample time
to prepare a petition.

-

_*/ PFinally, the Civil Division memo suggests that we should
reise the absoulze immunity argumen: here so that we will not
have to raise it again in Halperin v. Kissinger. In that case,
we won 1n district court on the Issue of quallified immunity, and
the other slde has appealed. Thusz, the liksllihood that we willl
have to rely on absolute immunity there 1s even more speculative
than 1t is here.
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