May 24, 2006
Honorable Arlen Specter

Chairman, Senate Committee on the Judiciary

711 Hart Building

Washington, D.C.  20510
Dear Senator Specter:

I am writing to oppose the nomination of Mr. William “Jim” Haynes to the 4th Circuit Court of Appeals.  This is a very painful decision for two reasons.  First, I know Jim, having worked with him while I served as the Judge Advocate General of the Navy from June 2000 to June 2002.  I consider him to be a very engaging person.  And second, it has been my practice to oppose policies and not people.  

To place my opposition in context, just this Monday, I was privileged to attend the “JFK Profile in Courage Awards” in Boston to see Representative John Murtha and Mr. Alberto Mora receive recognition for speaking out against policies that violated our basic values and caused incalculable harm to our nation.  During his acceptance remarks, Mr. Mora generously mentioned my name as one of several officers who tried to protect our values while on active duty.  As you might know, I have continued to speak out for the rule of law and against detainee abuse since my retirement.  Senator McCain recently sent me a letter thanking me for my support of his legislation banning cruel, inhuman and degrading treatment of detainees.  Thus, I find it distasteful but necessary to oppose the nomination of one who played such an integral role in creating this administration’s “unlawful combatant” policies.

It is my belief that it will take the concerted effort of each branch of our government to overcome the damage that has been done to our national reputation.  The Senate, by its action on this nomination, can play a role in that healing.

If I might borrow again from Mr. Mora:   

The years ahead will continue to test our national security.  We again will be tempted to violate our values in the mistaken belief that we will be made more secure by doing so.  When that test comes again – and it certainly will – we must muster the courage to defend our principles more firmly.  We will have to be prepared – as President Kennedy said in his inaugural speech of his own, “new generation” of Americans – to be, also, a generation “unwilling to witness or permit the slow undoing of those human rights to which this nation has always been committed, and to which we are committed today at home and around the world.
(Excerpt from remarks made by Alberto J. Mora, former U.S. Navy General Counsel, on accepting the 2006 John F. Kennedy Profile in Courage Award, May 22, 2006.)
Perhaps, out of my presence, Mr. Haynes spoke against the practices and policies that have so tarnished our values.  During my time in the Pentagon, however, I saw nothing that convinces me that Mr. Haynes, if given a lifetime appointment to the bench, would have the independence, the judgment, or the willingness to pass this test.  I must oppose placing him in a position to validate the wrongs that have already been committed.  
Very respectfully,

Donald J. Guter

Rear Admiral, JAGC, USN (ret.)

